BEFORE THE
POLLUTION CONTROL HEARINGS BOARD
STATE OF WASHINGTON

IN THE MATTER OF

ROBERT LEWIS SCHMIDT, dba

KENMORE MUFFLER,
Appellant, PCHB No.3B5~<217

FINDINGS OF FACT,

CONCLUSIONS OF LAW

AND ORDRER

Ve

STATE OF WASHINGTCN,
DEPARTMENT OF ECCLOGY,

Respondent.

THIS MATTER, the appeal of a §2,000 civil penalty for removing
catalytic converters allegedly in violation of respondent's WAC
18-24-0406, came on for hearing before the Pollution Control Hearings
Board, Wick Dufford, presiding, Lawrence J. Faulk and Gayle Rothrock,
at Lacey, Washington, on March 14, 1986.

Appellant appeared by his attorney, James V. Grubb. Respondent
appeared by Terese Neu Richmond, Assistant Atteorney General. Reporter

Lisa Flechtner recorded the proceedings.

Wwitnesses were sworn and testifiled. Exhibits were examined. From
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the testimony heard and exhibits examined, the Board makes these
FINDINGS OF FACT
I
Emissgron control systems, known as catalytic converters, are
installed i1n modern motor vehicles by all manufacturers, under federal
law, for the purpese of suppressing the emission ¢f carbon monoxide,
The converters function as afterburners completing the fuel combustion
process.
Il
In 1984, the Washington §State Department of Ecoloegy indtlated a
program, with federal funding, t¢ 1dentify automotlive repalr shops
which tamper with or remove catalytic converters from automobiles. AR
investigative unit  was organized to  engage 1n antl-tampering

enforcement. This unit operates undercover; members of the unit pose

' as ordinaty Clitlizens bringing their C€ars Lo a shop ror repair.

III
Appelliant Robert L. Schmidt operates an auto muffler shop called
Kemore dMuffler in Kenmore, Washington. On April 16, 198%, acting on a
lead received for a local auto parts snop, an Ecoiogy investigator
drove to the appellant's shop. She drove a rented 1984 Toyota Corolla
equipped with a functiocning catalytic converter.
Iv
On April 16, 1985, at Kenmore Muffler, Ecology's ainvestigator
operating under the assumed 1identity of one Julie Jacoby, nmet
appellant Robert Schmidt who described himself ag the manager. She
Final rindings of Fact,
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stated that the car she was driving emitted an obnoxious odor
resembling sulfur or rotten eggs, even though she Kkept 1t timed and
tuned,

Schmidt responded that the cause of the odor was the catalytic
converter, He told her that removing converters 1s 11llegal and maght
subject him to fines, but that there was a way of getting around the
law. He proposed that she sign a form stating that she was going to
replace or reinstall the converter.

The investigator stated that she was not going to put a converter
back on the car and told him she lacked the money to purchase_ a new or
used converter,. Appeilant stated that he would only charge $40 to cut
off the converter and replace 1t with a straight piece of pipe. He
said that the car would run better and get better mileage atfter being
retimed with the converter removed.

v

Appellant made no test of any kind to determine the source of the
supposed rotten egg smell. He did not look under the hood or examine
any part of the car. No such smell had, 1n fact, been coming from the
car. He directed the 1inspector to drive the Toyota onto the lift 1in
his shop. He then raised the vehicle i1n the air, lit a torch and cut
the catalytic converter off the exhaust system. Thereafter, he
selected a piece of pipe from the rear of his shop and welded 1t 1in
place of the removed converter. The converter was placed in the back

of the Toyota at the i1nvestigator's request.
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After the work was complete, Schmidt made out a receipt, writing
in the following notation:

I removed converter for testing purposes. wWill
return to either have converter reinstalled or have
a new converter installed.

He asked the 1nvestigator to sign the receipt, saying that the
statement was £or his protection. She signed, with the name Julie
Jacoby, and paid the total charges indicaved of $43.40.

VII

During the April .16 encounter, noe mention was made o0f an
appolntment to return and see 1f the problem was cured; no replacement
converter was ordered; there was no discussion of any further work on
the Toyota. Instead, as she was leaving, the investigator mentioned
her elderly aunt's car was having the same problem. Schmidt sald to
bring 1t 1in and that he would get rid of the problem. The
investigator drove the Toyota away wlith nelther a converter 1n place
nor any definite arrangement for puttfing one on.

VIII

On April 19, 1985, the same investigator returned to Kenmore
Muffler, this time 1n a rented 1985 Chevrolet Cavalier stationwagon,
again equlpped with a functioning catalytic converter. She was
accompanied by another woman whom she lasntified as the car owner.
They were met by Schmigdt. The investigator 1nalcated that this
vehicle als¢o was making & sulfur or rotten egg odor and asked Schimiat

to explain what might be wrong. He saiwd that the odor was caused by
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the catalytic converter and stated that they could solve the problem
in one of three ways: {1) have the car tested and tuned up; (2)
replace the catalytic converter; (3) remove the converter and replace
1t with a straight piece of pipe.

on being asked 1f removing the converter 15 illegal, Schmidt said
yes and that he might be fined 1f he were caught doing 1t. He
explained, however, that he could protect himself by getting the car
owner to sigh a Statement saying she was going to replace it. The
investigator then said that neither she nor the car owner could afford
to purchase a replacement converter. He said the receipt form was
merely for his protection. i

IX

The 1inspector told Schmidt, "Do what you have to do." He directed
the inspector to drive the stationwageon onto his lift. He raised the
car into the air and cut off the catalytic converter with a torch.
Then he welded a straight pipe into the place where the converter had
heen. The removed converter was placed on the seat of the wvehicle.

No test or examination of any kind was performed to determine
ei1ther the cause or the existence of the repérted sulfurous odor.

X
For this operation another receipt was filled out by Schmidt, He

wrote the following on 1t:

I removed converter for testing purpose, I will
return to have a new converter installed or

reinstall my ©¢ld one.

The‘alleged car owner, upon request, signed the receipt and paild the

Final Findings of Fact,
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$43,24 charged.
XI

During the April 19 enceunter, no new converter was ordered; no
appointment was made to return; no discussion was had regarding any
future work on the Chevrolet.

Moreover, on this occasion, Schmidt made no 1nguilry o©r mention
whatsoever regarding the Toyota he had worked on three days before,
The investigator and her companion drove the statlonwagon away with
neither a c¢onverter in place nor any definite arrangement for putting
one on, . .

X1l

From Schmidt's actions on April 16 and April 1%, 1985, it 1is
obvious that he pelieved he could shift the responsibility for any
illegality involved 1n removing the converters away from himself by
getting his customers to saign the notations which he composed,

XII11

Schmidt introduced economic data showing that his business has
been losing money and continues to face severe economic difficulties,
He 1s, however, a pecrson of considerable experience 1in the muffler
business, having worked at this specialty for 15 years.

X1V
The pepartment of Eceolegy regulation at l1ssue provides:

WAC 18-24-040 STANDARDS OF MOTOR VEHICLES. No
person  shall remove or render ainoperable any
devices or components cof any systems on a motor
vehicle 1nstalled as a requirement of federal law
or regulation for the purpose of controlling air
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The pertinent penalty provision

70.94.31:

contaminant emissions, subject to the following
conditions:

(1) The components or parts of emission
control systems on motor vehicles may be
disassembled or reassembled for the purpese of
repair and maintenance 1n proper working order.

{2) Components and parts of emission control
systems may be removed and replaced with like
components and parts 1ntended by the manufacturer
for such replacement.

(3) The provisions of this section (WAC
18-24-040) shall not apply to salvage operations on
wrecked motor vehicles when the engine 18 so
damaged that 1t will not be used again for the
purpose of powering a motor vehicle on a highway.

XV

{l) In addition to or as an alternate to any other
penalty provided by law, any persons who violates
any of the provisions of chapter 70.94 RCW or any
of the rules and regqulations of the department or
the board shall 1i1ncur a penalty 1in the form of a
fine 1n any amount not to exceed one thousand
dollars per day for each wviolation, Each such
violation shall be a separate and distinct cffense,
and 1n case of a continuing violation, each day's
continuance shail be a separate apd distinct
violataion, For the purposes of this subsection,
the maximum daily fine imposed by a local boara for
violations o¢of standards by a specilfic emissions
unirt 1s one thousand dollars.

(2) Further, the person 15 subject to a fine of up
to £ive thousand dollars to be levied by the
director of the department of ecology 1f requested
by the board o¢f a 1local authority or 1:1f the
director determines that the penalty 18 needed for
effective enforcement of this chapter. A local
board shall not make such a request until notice of
violation and compliance order procedures have been

FPinal Findings of Fact,
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exhausted, if such procedures are applicable. For
the purposes of this subsection, the maximum daily

fine 1imposed by the department of ecology for
violations of standards by a speclfic emlssions

unit 1s five thousand dollars.

XV1i
On August 22, 1985, FEcology assessed penalty No. DE85-v2l fox
32,000 against Robert Lewis Schmidt dba Kenmore Muffler for 1llegally
removing catalytic converters trom a 1884 Toyota Corolla and a 1985
Chevrolet Cavalier 1n violation of WAC 18-24-040, on April 16 and
April 19, 1985, respectively. Schmidt appealed the penalty to this

Boargd on October 30, 15856, .

AVII
any Conclusion of Law which 1s deemed a finding of Fact 1s nereby
adopted as such.
From these Findings of Fact tne Board comes toc these
CONCLUSIONSG OF LAW
1
The 1ssues are (L) whether the regulation proscribes the activity
in questien, (2} whether appellant can effectively shift
responsibility for removing the converters to his customers, and (3)
1f the first two 1ssues are decided against appellant, whether the
penalty 15 excessive.
II
The validity of the EBcclogy regulation at 1issue, WAC 18-24-040,

was upheld 1n Frame Factory v. Department of Ecoloay, <21 wWn.App. 350,

583 P.2d 660 (1978). The c¢ourt found the rule to be reasonably

Final Findings cf Fact,
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consistent with the purpose of the Clean Air Act, 70.94 RCW. Id.
p.54. Moreover, the court emphasized that the Act's purpose 1s to
provide air pollution prevention and control. Id. p.53.

We are mindful of that purpose as we 1nterpret the meaning of the
rulets terms. We hold, first, that these c¢atalytic converters are the
type of deviece addressed 1in the rule. Secondly, that the rule's
admonition that "No person shall remove ., , ." applles not only to car
owners but to all persons, i1ncluding operators of auto repair shops.
Thirdly, wnen a person removes a converter, that person viclates WAC
18-24-040 where, as here, the vehicle goes back into operation before
like components are 1installed, Nothing in the enumerated subsSectlions
of the rule authorizes operation of the vehicle. Moreover, this 1s
the only anterpretation of the rule which is cansistent with the Act's
purpose of air pollution control.

IT1
We decide, further, that the Clean Bir Act and WAC 18-24-040

implementing 1t, 1mpose a statutory duty upon an avtomotive shop

operator which cannot be transterred or delegated away. See Sea Farms

v. Foster and Marshall, 42 Wn.app. 308 (ly85). wWwe conclude that

appellant viclated WAC 18-24-040 on the two sSeparate occasions
involving the two separate cars in this matter and that the receipts
he invented were ineffective to shift liabilaity from him.
IV
Mr. Schmidt’s belief, however sincere, that the receipt statements

he concocted would exonerate him, does nhot affect his liability. ‘The

Final Findings of Fact,
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Clean Air Act 18 a strict liabllity statute. S5ee,;, e.g., HCW

70.94,040. Similarly WAC 18-24-040C makes no reference to mental
states 1n describlng acts propiblted by 1ts terms.

We conclude that a civil penalty was properly imposed under RCW
70.94.431, and, under all the c¢ircumstances, decide also that
Sehmidt's misunderstanding of preclsely how the regulations operate
should not serve L0 mitigate the amount of the penaity. He 18 a nman
of considerable experience 1n the business and was well aware that hils
actions put him in some legal jecpardy. The least inqulry would have
cured any confusion he might nave had about the regulations

We note that the penalties at 1ssue are not the maximum penalty
avallable under RCW 70.94.431. The section allows penalties, in
proper circumstances, of up to $5,000 per 1incraent, or a potential
maximum of $10,000 in the instant case. We note, further, that <the
antl-tampering regulations apply across tne board to all persons
regardless of their economic condition. Wwe do not believe that
appellant’s financial difficulcies can serve as an excuse for tailing
to live by the rules all other businesses are expected to observe.

See American Plating Company v, State of washington, Department of

Ecology, PCHB No. 84-340 (January 23, 1986).

Appellant operates a commercial enterprlse and charged a fee tor
removing the converters, He made no test of the car or the converters
hbefore removing them and took no affirmative steps after each removal
to arrange for the reinstallation of the converters, Indeed, he

exhibited no concern for the possibility that emlssions from the catcs

Final Findings of Fact,
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could be uncontrolled, indetinitely, due to his actions,

On the record before us, we find the amount of penalty to be
justified and reasonable here, particularly in light of the broad
deterrent aims of the penalty section.

Nonetheless, we belileve some consideration should be given toe the
economic plight of appellant. We urge that Ecology adopt a liberal
program of periodic payments in endeavoring to collect this penalty.

v
Any Finding of Fact which 1s deemed a Conclusion of Law 1s hereby

adopted as such. . .

From these Conclusions of Law the Board enters this

Final Findings of fFact,
Conclusions of Law & Order
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ORDER
The Notice of Penalty Incurred and Due, DE85-622, 1issued py the

Department of Ecology to Robert Lewis Bchmidt, dba Kenmore Muffler, 1s

affirmed.
DATED this 7th day of July, 1986,

POLLUTION CONTROL HEARINGS BOARD

d%ﬂXB Lﬂq

UUFFORQ Lawyer Memper

V':/ ‘-

LAW cL\.J FAULK, Chairman

Mm,é,v

GAYLECROTHROCK, Vice Chairman
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